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MEMORANDUM

The enclosed documents were received by the Small Business Advisory Committee
(SBAC) during its recent May 27, 1993 quarterly meeting and public hearing. They
are being forwarded to your office for official inclusion in the public record.
In all cases these documents are in reference to FCC General Docket # 90-314
(PCS) and General Docket # 92-51 (Broadcast Capital Formation). All documents
are clearly marked as to the referenced Docket #.

If you have any questions or require additional information, please contact me
on 632 -1571.
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To: John Winston, Director
Small Busine•• Advisory Committee
Federal Communications commission

~rom: Andrea L. Johnson, Director
Al Simon Center for Telecommunications
California Western School of Law
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May 20, 1993

Re: Spectrum Auctions tor Personal Communications Service (PCS)

This is in response to your request tor my comments on the
impact of using spectrum auctions to license Personal
Communications services (PCS) on small and disadvantaqad
businesses. Specifically, this memo will outline the current debate
over use of spectrum auctions for PCS and other similar technology,
summarize the qeneral issues to be resolved reqardinq spectrum
auctions, and how small business interests can be protected.

I. Backqround

PCS is a type of portable two-way wireless cellular technoloq~
that provides the same services as traditional telephone services.
PCS is marketed as beinq more advantageous than traditional
cellular or telephone wire equipment because it is lighter,
portable, and covers a wider area without interference. 2 pes oan
be used for wireless telephony, facimiles, dat~ transmission, an
interactive modem, and other switched services.

conqress4 and the Federal Communications CommissionS (FCC)

1 Minority Business Development Agency, U.S. Dept. of"
Commerce, Market Analysis ot the Telecommunications Industry-Vol 2
34 (1991)

2 ld.

J Kathleen Rillette, "PCS Facing Obstacles--And even when the
problems are solved, will users need the technology?",
COMMUNICATIONS WEEK, P 25 (April 8, 1991)

4 The House Telecommunications Subcommittee passed a spectrum
auction bill on May 6, 1993 authorizing the FCC to use auctions in
liciensing new technology. Sean Scully, "Telcomsubcom Passes Auction
aill", BROADCASTING p 36 (May 10, 1993). The Sena"te Commerce
Committee is currently considering a similar bill.
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are oonsidering using spectrum" auctions to license PCS. The
Communications Act ot 1934 currently doe. not permit the FCC to us.
auotions to license technology. consequently, Congress must tirst
auth:'rize the FCC to use spectrum auctions. Then, the FCC will have
to decide whether a spectrum auction tor PCS is in the pUblic
int~rest and what safegu~rds need to be imposed to protect small
businesses.

The FCC currently licenses technology three different ways:
1) on a first come-first serve basis for common carriers,
2) comparative hearinqs6 for broadca.ting, and 3) lotteries? tor
wireless cable and other media of mas. communication. The revenue
potential from auctions and the problems associated with
comparative hearing_ and lotteries have lead to oonsideration of
spectrum auction. as an alternative.

The comparative hearing proce.. is attractive because it
allows qualitative merit and preferences to be factored into the
licensing process to achieve the important policy goals of
diversity and localism. The problems with the comparative hearing
prooess are that \t is very time consuming, costly, and burdensome
administratively. , '

'" lottery ayst.em is attractive because the Commission can
handle large volume. of applications in less time; it is a more
effective and objective way of narrowing groups of applicants and
takes the politics out of the proce.s initially; and it is flexible
and can be used with the comparative hearing process. The problems
with lotteries are that they are subject to abuse through

5 The FCC has solicited comments on spectrum auctioning
includinq What part ot the spectrum to be allocated for pes, how
.hould it be licensed, who should be eligible for a license, and
how to ensure that small and minority businesses can participate.

6", comparative hearinq is authorized under 47 U.S.C. 309. The
FCC uses this process to evaluat.e the qualitative merits of
competing applicants and proposed services. This process involves
comparinq J1\utually exclusive applicants, i..tJL., applicants
interesting in providing the same s.rvice in the same area over the
same trequency. Qualitative factors which are weiqhed by the
Commission include diversification, integration, program service,
SUbstantially qood or bad past broadcast, efficient usa of
frequency through engineering considerations, and character, only
if there are deficiencies.

7 Lotterie. are authorized under 47 U.S.C. 309 Ce) where the
FCC determines it to be in the public interest.

8 "To Avoid 'Name-calling'; ",uc~ion-Lottery Proposed as
Substi tute for Comparative Hearings," 12 COMMUNICATIONS DAILY 4
(May 22, 1992).
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application mills and seams9 ; a:person can spend a lot of money
witt little tangible benefit; and some believe it is an arbitrary
way to address the pUblic interest standard.

The FCC has also used other devices to achieve the policy
goals of diversity, localism, and incentives to enoourage the
development of new technology. Among these devices are
preferences10 , which qive an enhancement to an aD~licant tor
minority ownershipll or innovation in technolo9Y~~;

qivedevices
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~ould submit sealed bids tor a license. It there is only one
highest bidder then that applicant would get the license upon
payment of the bid amount, if they are otherwise qualified. It
there are 2 or more applicants fi11n; highest bids, then a lottery
would be used to ehoose the winner, again a••uminq the applicant is
otherwise qualified. Any loser could appeal to the courts. It the
case is r.manded to the FCC, the auction and/or lottery would be
repeated.

_Spectrum auctions have created a lot ot debate, primarily
because it i8 p!iceived as favorin9 d.ep pocket companies ovef
small businesses , and undermining the pUblIc interest .tandard 7
imposed by the Communication. Act ot 1934 • Moreover, many fear
that if auctioning proves to be inettective, the economic hardship
of any remedial effort., including divestiture, would be
impractical and unlikely.

The advantag•• of spectrum auctioning are that it could be a
revenue source to tund other programs tor .mall business and/or
minorities to promote diversity; it can assist the tederal
90vernment in off....tting the federal deficit by allowinq the
government to capture a windfall (although some argue that the
amount of revenue qenerated is speculative); it arquably qives
prefer.nce to those most financially capable of taking advantage of
tlle spectrum; and takes less time and is less burdensome than
comparative hearinqs.

l6 It is felt
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II. outstanding Issues Regarding Auctions

There are several <;Janet'al iasues which need to be resolved
about auctions generally. before the extent and nature of the impact
on small business can be 'determined. The first issue is when should
auctions be used, ~, for broadoasting and other masa media,19
and how clo they impact on the renewa 1 expeotancy. These issues
require the FCC to reexamine how regulation should be applied to
converging industries whioh histor~c~llY have been regulated and
licensed under different standards.~O

Second, the FCC must decide whether and when qualitative
factors should be incorporated into the licensing process where
auctions are used. If qualitative factors are considered initially
betore bidS are accepted, then it is more likely that small
business and minority proteotion can be effectively implemented.

Third, the FCC must decide the number of licenses awarded and
over wh.at area. This will define who the players will be and the
extent ot tinancial assistance required tor amall businesses to
compete. Should the FCC decide eo qrant national or reqional
licenses, the capieal requiremenea may be such to effeceively
precluae most small businesses from competing directly with larger
companies during an auction proc•••• This may require the FCC to
consider qranting discounts or waivers of certain f.e. to small
businesses meeeing certain requirements; permit delayed payments by
small businesses; and/or structuring a pricing structure where
royalties could be sharea with smallcusinesses who provide qooas
and 'services. '

The FCC .hould also consider awardinq preference. for
applicants w,ith a minimum percentage of minority, female, or small
business participation. This would give larger companies an
incentive to joint venture with .mall and minority business.
Moreover, it the FCC decides to award at least two licenses per
market, it is more likely that facilities will be bought and sold,
much the same way as broadcast stations and cellular operators.
This would make the tax certificate program more attractive as an

19 COllqr... seems reluctant to extend auctioning to
broaacasting. It is ar9uable that because the First Amendment
considerations of localism and diversity apply to other mass media,

. spectrum auctioning should be limited to common carrier-type
services.

20 Th• issue is whether newer technology should be classified
and licensed according to technology as is currently done, ~,
broadcasting, common carrier; or whether program content issues
warrant a service-based classification or some other standard.



IlL·

'"· .•....1\ ,I

-----_.,-

TEL No.OOO Jun. 1.416:27 P.06

" 6

additional incentive to deter capital qain on any disposition. 21
However, it would also mean that effective enforcement mechanisms
needed to be in place to prevent abuse.

Fourth, Congress and the FCC must decide who should get the
revenue qenerated trom auctions. If a portion of the revenue is
used for telecommunications traininq, research and development
grants, and/or financial aaaiatanee for amall and minority
businessea, than apectrum auctions can benefit small business,
particularly if entry requirements are reasonable. It, however,
the revenue generated is not reinvested to some extent back into
the telecommunications industry, entrepreneurs and innovation will
undoubtedly sutfer.

Finally, the FCC must implement ettective enforcement
mechanisms to prevent abuses and violations· of antitrust rules.
There are several alternative., includinq setting higher

a

n
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'. to submit a Small Business Initiative Plan, which could .et forth
1) ..~w the applicant intended to incorporate ••all businesses and
minorities into the construction, operation, and management of the
system; 2) targets for ~ontractinq with small busines., minority
and/or women equipment and service vendors; 3) the percentaq8 ot
minority repre.entation to be, hired which can reflect the work
torce in the community; and 4) a li.t of propos.d business•• or
resource or9ani~ations Which will b. used to achieve the plan's
goals. FCC staft eould evaluate .ach proposal as part of the
initial screeninq of 'the application and award a value-added
preferenee or enhancement that could be factored into the bid •

.
This a••••sm.nt could be evaluated through quantitative data,

AaJL." number ot minorities or wo.en employed, number of dollar
amount ot .mall or disadvantaqed businesses contracted to provide
goods and s.rvices, target dat.s and assuranees. If the plan qoals
are not substantially met by,the end 0' the license period, the
applicant could get a demerit against the renewal expectancy.

In the event ot a tie, the FCC could use a lottery syste. to
award the license. Any challeng.s would be made to the U.S. Court
of Appeals for the Oistrict of Columbia.

This propoaal is attractive because it puts the burden on the
applioant to de.ign a small busin••• program that addre.ses iasues
in the given market While oonaidering the applicant's tinancial
constraints. Moreover, it allow. aapiring entr.preneurs to get the
traininq and busin.ss opportunities nece.sary to develop
innovations 1n technology and more efficient use of the spectrum
and compete it the marketplace. It alao gives much needed revenue
to the government while allowing telecommunioations dollars to be
reinvested in the industry. Administratively, it is not unduly
burdensome becau.e it take. 1••• time than a comparative hearing,
and curtails potential soams often tound with lotteries. Host
importantly, it ••tisfies the public interest mandate of the
Communications Act to make the be.t practicable servioe availabl~
to as many people, and prevent undue concentration of ownership.~3

23 See generally 47 U.S.C. 151.


